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ROSENN, Senior Circuit Judge:

This appeal presents an inportant question of econom c and
penol ogi cal concern of first inpression in this circuit, wherein
prisoners incarcerated for violations of Florida crimnal | aws seek
the benefits of federal mninum wage |aws when they engage in
correctional work progranms operated by a non-profit corporation
established by the State. In its entirety, this question would
require that we explore largely uncharted waters, in that neither
the Suprenme Court nor the courts of appeals have addressed the

matt er conprehensively. Because we conclude as a matter of |aw,

"The Honorabl e Max Rosenn, Senior U S. Crcuit Judge for the
Third Crcuit, sitting by designation.



however, that the enployer in this mtter is a state
instrunmentality, we need pursue only a nore limted inquiry. The
result of that inquiry is that we affirmthe district court's grant
of sunmmary judgnent in favor of the defendants.

l.

Chapter 946 of the Florida Statutes nmandates that a private,
non-profit corporation be established, i ndependent of the state, to
operate the correctional work program for the state Departnent of
Corrections (DOC). Since 1981, the program has been operated by
Prison Rehabilitative Industries and Diversified Enterprises, Inc.
("PRIDE"). Using prisoner |abor, PRI DE manufactures and produces
a wi de range of products which it sells both internationally and to
government entities in this country. 1In order to prepare innmates
for release, PRIDE sinulates a real-world business environment:
inmates conplete enploynent applications and are interviewed,
receive on-the-job training and performance eval uations, and can
file grievances and be term nated for cause. PRIDE currently pays
i nmat e workers 45 to 50 cents per hour, sone of which goes to repay
the cost of incarceration, sone to victimrestitution, and sone
into the inmate's account.

In 1993, plaintiff Juan Ganbetta, for hinself and other
Florida inmates, filed suit inthe United States District Court for
the Southern District of Florida, alleging that PRI DE had vi ol ated
t he Fair Labor Standards Act ("FLSA"), 29 U. S.C. 88 201-219 (1992),
by failing to pay them m ni num wages prescri bed by the Act. Naned
as defendants were DOC, its past and present Secretaries, PRI DE

and its past and present Presidents. For the purpose of this



review, we assunme that DOC and its officials are no | onger invol ved
inthe suit, having been dism ssed for all but injunctive purposes.
The district court granted summary judgnent to PRI DE,* hol di ng t hat
plaintiffs are not "enployees" of PRIDE, and plaintiffs tinmely
appeal ed. ?

.

Summary  j udgnent is appropriate "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed.R Gv.P. 56(c). An issue of
fact is genuine if the record as a whole could lead a rationa
trier of fact to find for the non-noving party. Ander son .
Li berty Lobby, Inc., 477 U S. 242, 248, 106 S.C. 2505, 2510, 91
L. Ed.2d 202 (1986). It is inappropriate at the summary judgnent
stage for the court to weigh the evidence and determne the truth
of the matter. Id. at 249, 106 S.C. at 2510-11. Rat her, the
court's function is to determ ne whether there exists an issue for
trial.

The appellants contend that the district court erred in
granting summary judgnment to the defendants because PRIDE is a

private corporation that is granted a nonopoly to operate the

'We affirm although not precisely on the sane ground. An
appel late court may affirma correct judgnment of the district
court even if that decision may be based on anot her ground.
Powers v. United States, 996 F.2d 1121, 1123-24 (11th G r.1993).

*The district court had federal question jurisdiction over
this case pursuant to 28 U . S.C. § 1331 and we have jurisdiction
pursuant to 28 U.S.C. 8 1291 as an appeal froma final order



state's correctional industries, generating over $70 million in
annual revenues, paying its executives and outside |awers and
| obbyi sts handsone sal ari es and fees, and conpeting agai nst ot her
conpanies engaged in interstate commerce. They, therefore,
vigorously argue that PRIDE i s not exenpt fromfederal m ni nrumwage
requi renents, that inmates participating in PRIDE' s correctiona
prograns neet the definition of "enpl oyee” under the FLSA, and t hat
they are not exenpt from coverage.

On the other hand, the appellees note that PRIDE' s primary
mssion in operating the correctional industries is to reduce
inmate idleness and pronote rehabilitation and job-training by
"duplicating, as nearly as possible, the operating activities of a
free-enterprise type of profitmaking enterprise.” § 946.501
Fla.Stat.®> Appellees assert that inmate activities, however, are
still governed by state |law and agreenents between the DOC and
PRIDE by which the Departnent retains ultimte control over
pl acement of the inmates and that, as structured, PRIDE is an
instrunmentality of state governnent.

PRIDE conducts its operations independently of state
government and its policies and salaries are established by its
Board of Directors. The Board determ nes policies, reviews its
financial condition, and approves the corporation's annual
operating budget. Its president reports to the Board and is in
charge of the conpany's day to day operations. The Board hires,

di scharges, and pays its enployees (non-inmates) and ostensibly

*All sectional references in this opinion, unless
specifically designated otherwi se, are to Florida Statutes.



operates as a private business, conducting its own accounting and
pur chasi ng system manufacturing and shi ppi ng, and devel ops its own
operating policies. It receives no funding fromthe State.

Under state statute, PRIDE sells the products produced by
inmates working in the State correctional progranms only to agencies
of the State, political subdivisions, other states, foreign
entities, agencies of the federal governnment, or any contract
vendor of such agencies. § 946.515(1). PRI DE may, however, sel
agricultural goods to private entities. 8 946.515(3). In 1992,
the Florida | egislature anmended the statute creating PRIDE so as to
provide that ""PRIDE' is deened to be a corporation primarily
acting as an instrunentality of the state.” 8§ 946. 5026. The
anendatory statute also provided that the provisions of 8 768.28
defining "state agency" also shall apply to PRI DE

Al t hough the inmates may not be conpelled to work for PRI DE
it is the DOC that statutorily determnes which inmtes may
participate in the correctional work prograns operated by PRI DE
8§ 946.511(1). The DOC eval uates and prescri bes education, work and
wor k-training for each i nmate entering the correctional system and
assigns the innmates. The Departnent is required to review the
inmate assignnments every six nonths. PRIDE's policies and
procedures relating to the use of inmates in its correctional work
prograns nmust be submtted to the Departnment for approval. 8
946.511(2).

PRI DE, however, establishes policies and procedures which
govern its non-inmate enpl oyees and, as to them it is not required

to follow the State's hiring or conpensation policies. PRI DE



retai ns outside consultants, attorneys, accountants, | obbyists, and
public relations firms. It is not required to conply wth the
State's bi ddi ng procedures in the purchase of goods, materials, and
services for wuse in its correctional work prograns. PRI DE
mai ntains its own purchasing and accounting systens and controls
al I manufacturing and shipping functions.

The salaries of PRIDE s non-inmate enployees and its top
managers have no rel ati onship to sal ari es, pensions and benefits of
state enployers. Although PRIDE contracts for its prison industry
programwith the State and is technically required to nake | ease
paynents, it has never made such paynents al t hough it maintains and
makes capital inprovenents to property which belongs to the State.

The lease of facilities to PRIDE at each correctional work
program are required by statute to be negotiated by Florida
Department of Managenent Service and approved by the Attorney
CGeneral, and the CGovernor and cabinet sitting as the Board of
Trustees of the Internal Inprovenent Trust Fund. 8 946.504(5)(b)
and (c). All of the property leased by the State to PRIDE, or
subsequently purchased by it, is insured in behalf of the DOC
t hrough the Departnent's existing policy and account. 8§ 946.5009.
Al of PRIDE s assets revert to full ownership of the Departnent
when PRIDE ceases to utilize them 8 946. 505. The State al so
provides PRIDE with liability insurance. § 964.510.

PRIDE is exenpt from the paynent of sales taxes and is
routinely audited by the Auditor General of the State. It is
required to report to the Governor and the legislature as to the

status of its correctional work progranms and submt an annual



i ndependently audited financial statenent. § 946.516(1).

The statute initially setting up PRIDE as an independent
entity in 1981 specifically provided that all nmenbers of its Board
of Directors be appointed by the Governor of the State and
confirmed by the Florida Senate. The Secretary of the DOC al so
sits on the Board of Directors.

[l

The district court here granted summary judgnent to PRI DE
because it determned that the plaintiffs were not "enployees"
under the FLSA (D.C. op. at 6). Having reviewed the rel evant
authorities, the court concluded that the proper test to determ ne
whet her an i nmate i s an "enpl oyee" focuses on "(1) the goals sought
to be achieved by the work program and (2) the relationship
between the Departnent of Corrections and the managing entity."
(1d.) W decline to address the question of whether the district

court applied the proper test,*

and instead affirm solely on the
basis that, as a matter of |law, the "managing entity" (i.e., PRI DE)
is a state instrumentality.

Appel l ants have presented considerable evidence that PRIDE

‘We are particularly hesitant about endorsing the first
factor. The district court believes that plaintiffs are not
"enpl oyees" because the PRIDE program has at |least in part a
rehabilitative purpose. Presumably, all prison work prograns
have at |least a small rehabilitative conponent, and so the
court's reasoning mght exclude all prisoners from FLSA cover age.
Excluding all prisoners seens contrary to Congressional intent
and runs counter to numerous statenents made by various Courts of
Appeal s. See, e.g., Danneskjold v. Hausrath, 82 F.3d 37, 44 (2d
Cir.1996); Watson v. Gaves, 909 F.2d 1549, 1554 (5th G r.1990);
Vanski ke v. Peters, 974 F.2d 806, 808 (7th Cir.1992); Hale v.
Arizona, 993 F.2d 1387, 1392 (9th Cr.1993). The district court
itself states that prisoners are not categorically excluded from
the FLSA (D.C. op. at 3).



operates independently of the Departnent of Corrections. Thi s
evi dence incl udes: statenents nmade by the Secretary and forner
Secretary of DOC and by the president of PRIDE, the statenent of
| egislative intent in Chapter 946 that the program authorized "can
best operate independently of state governnent," 8§ 946.502(5);
PRIDE' s position that it is exenpt from state public disclosure
| aws; and expenditures nmade by PRIDE for |obbying, despite a
Florida | aw forbidding the use of public funds for this purpose.

Al though there nmay be sone evidence to the contrary, we
bel i eve that significant evidence establishes that as a matter of
law PRIDE is an instrunentality of the state. It is true that, as
originally authorized, PRIDE was to operate "independently.” In
1992, however, the Florida Legislature enacted 8§ 946.5026,
specifically providing that PRIDE "is deenmed to be a corporation
primarily acting as an instrunentality of the state.” At |east one
Florida state court has held that 8§ 946. 5026 was enacted "nerely to
clarify and nake entirely free fromany doubt PRIDE s [previously]
existing status...." PRIDE v. Betterson, 648 So.2d 778, 780
(Fla.Di st.Ct. App. 1994). Also of great significance is the
statutory control that the State has over the selection and
appoi ntment of the Board of Directors of PRIDE

PRIDE's salaries for its top managers and its non-inmate
enpl oyees bear no relationship to the salaries and enol unents of
state enpl oyees. To a notable degree, PRIDE s operations are
conducted independently of state governnent and its Board of
Directors determnes its policies, its operating budget, and

entrepreneurial features. In the final analysis, however, power



and control over PRIDE and custody over the inmates is vested in
the State. By statute, all nenbers of the Board are appoi nted by
t he Governor of the State and confirnmed by the Florida Senate. Al
of PRIDE s assets revert to full ownership of the State when it
di scontinues their use. It is exenpt fromsales taxes, is audited
by the State, and is required to report to the Governor and
| egislature on the status of its correctional prograns, and to
submt an audited financial statement. There are other factors,
especially the 1992 statutory anendnent, which endow PRIDE with t he
characteristics of a state instrunentality.

We think it inportant to distinguish WIllianms v. Eastside
Mental Health Center, 669 F.2d 671 (11th Cr.), cert. denied, 459
US 976, 103 S.Ct. 318, 74 L.Ed.2d 294 (1982), in which this court
reversed a district court decision deeming a community nental
health center created pursuant to Alabama statute to be an
instrunentality of the state. 1In that case, we stated that if a
state chooses to delegate certain functions to a separately
incorporated non-profit institution, rather than perform the
functions itself, "it nust live with the consequences.” 1d. at
678.° In the case at bar, Florida exercises far greater contro
over PRIDE than Al abama did over Eastside, and so we consi der that
case to be inapposite.

I V.

Having concluded as a matter of law that PRIDE is an

°Al t hough W1 lians was decided under the since-overrul ed
Nati onal League of Cities v. Usery reginme, 426 U S. 833, 96 S.Ct
2465, 49 L.Ed.2d 245 (1976), nothing in Usery was essential to
the court's statenent.



instrumentality of the State of Florida, we now ascertain the
i npact of that status upon the applicability of the FLSA Mor e
specifically, because PRIDE is operating, in a sense, as an arm of
t he Departnent of Corrections, pursuing a corrections function that
traditionally has been the responsibility of state governnment, we
exam ne cases fromour sister circuits involving the applicability
of the FLSA to prison industries which generate incone for the
prison.®

In recent years, at |east three other courts of appeals have
addressed situations very nuch |ike the case at bar: the Fourth
Circuit in Harker v. State Use Industries, 990 F.2d 131 (4th Cr.),
cert. denied, 510 U.S. 886, 114 S.Ct. 238, 126 L.Ed.2d 192 (1993);
the Eighth Crcuit in MMster v. Mnnesota, 30 F.3d 976 (8th
Cir.1994), cert. denied, --- U S ----, 115 S C. 1116, 130 L. Ed. 2d
1080 (1995); and the Ninth Grcuit in Hale v. Arizona, 993 F.2d
1387 (9th Cr.), cert. denied, 510 U S. 946, 114 S.Ct. 386, 126
L. Ed. 2d 335 (1993). In each case, state prison inmates sought to
be paid federal mninum wage for their labor in state prison
i ndustri es. Each of the three courts of appeals rejected the
inmates' clains on the basis that they were not "enpl oyees" under

t he FLSA.

®There is no question that the FLSA does not apply to the
nore ordinary situation where a prisoner perforns |abor which
does not generate inconme (e.g., janitorial services within the
prison). "[N o Court of Appeals has ever questioned the power of
a correctional institution to conpel inmates to perform services
for the institution w thout paying the m ninumwage. Prisoners
may thus be ordered to cook, staff the library, perform
janitorial services, work in the laundry, or carry out nunerous
ot her tasks that serve various institutional mssions of the
prison...." Danneskjold v. Hausrath, 82 F.3d 37, 43 (2d
Cir.1996).



Each court |ooked to the dual purposes of the FLSA+the
provi sion of a decent standard of living for all workers and the
avoi dance of wunfair conpetition, Harker, 990 F.2d at 133, 134,
McMaster, 30 F.3d at 980; Hale, 993 F.2d at 1396—and concl uded
that neither was inplicated. Each court noted that the state
provi des prisoners with food, shelter, and clothing, so that their
standard of living is not at issue in this sort of case. Harker,
990 F.2d at 133; McMaster, 30 F.3d at 980; Hal e, 993 F.2d at
1396. And each court noted that Congress has addressed the issue
of unfair conpetition nore specifically in the Ashurst-Sumers Act,
18 U.S.C. 88 1761-62, which crimnalizes the transportation in
interstate comerce of prison-nmade goods in instances where
prisoner |abor threatens fair conpetition. © Harker, 990 F.2d at
134; MMaster, 30 F.3d at 980; Hale, 993 F. 2d at 1397. Moreover,
Ashur st - Summer s exenpts prison-made goods manufactured for use by
federal, state and | ocal governnents. 18 U.S.C. § 1761(b). W are
per suaded by the reasoning of our sister circuits, and we join them
in the conclusion that i nmates who work for state prison industries
are not covered by the FLSA.

Li ke Judge WI kinson in Harker, supra, we too are concerned
with the dramatic effects that a contrary deci sion would have on
public policy, specifically at a time when federal and state

prisons are struggling wth the nounting costs of nmaintaining

‘Congr ess enacted Ashurst-Summers in 1935 and the FLSA in
1938. Congress has never replaced Ashurst-Sumers but has
periodically anended and recodified it. See Harker, 990 F.2d at
134. The two statutes nust be read in pari materia, "and it is
axiomatic that, in this situation, the nore specific statute nust
control ." Id.



prisoners and with their burgeoni ng nunbers. FLSA coverage for
prisoners may also open the door to worker's conpensation,
overtinme, and vacation pay. See Al exander B. Wllen, Comrent,
Prisoners and the FLSA: Can the American Taxpayer Afford Extendi ng
Prison Inmates the Federal M ninum Wage?, 67 Tenp.L.Rev. 295, 296
(1994). Conpelling states to pay the m ni numwage to every inmate
engaged in a PRI DE-type programcoul d escal ate costs enornously and
could well conpel correctional systens to curtail or termnate
t heir highly-desirable prograns. If FLSA coverage is to extend
inside prison walls, this is a decision for Congress and not the
courts. See Harker, 990 F.2d at 136.
V.

Accordingly, we hold that inmates of state prisons who work
for industries operated as state instrunmentalities are not covered
by the Fair Labor Standards Act and are not entitled to receive
federal m ninmum wage for their labor. Therefore, the judgnent of

the district court in favor of appellees is AFFI RVED



